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STATEMENT OF QUESTION PRESENTED | 


Whether petitioner's detention in the District of Columbia 
jail is illegal by reason of the fact that he was transferred with- 
out authority of any judge from the Eastern District of Virginia at 


a time when his appeal from the denial of a writ of habeas corpus was 


pending before the U.S. Court of Appeals for the Fourth Circuit. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


eee 


No. 16,313, September Term 1960 


JOSEPH A. BOLDEN, JR., Appellant 


Vv. 


DONALD C, CLEMMER et al., Appeilees 


On Appeal from the United 
States District Court for the 
District of Columbia 


JURISDICTION 


On January 11, 1961, Appellant filed a petition for habeas 
corpus against Donald C. Clemmer, Director of the Depa rReDy of 
Corrections for the District of Columbia and others, for release fron 
imprisonment under a correction for robbery and carrying a dangerous 
weapon. The District Court, by order dated February 13, 1961, denicd 
the petition. On February 20, 1961, Appellant filed in this Court 
a petition for leave to appeal in forma pauperis. On April 6, 1961, 
this Court allowed petitioner to proceed on the appeal without 
prepayment of costs. The jurisdiction of this Court is established 


by 28 U.S.C. sec. 2241. 


* 

The others were Carl Reid (petitioner probably intended Curtis Reid, 
Superintendent of the District of Columbia Jail) and Paul Pegelow 
(Superintendent of the Lorton, Va. Reformatory) . 


STATEMENT OF CASE 


Petitioner was convicted, on a verdict of guilty, in the 
United States District Court for the District of Columbia (Criminal 


127-58), of "Robbery, Carrying Dangerous Weapon." On April 18, 1958, 


District Judge Holtzoff signed a judgment: "that the defendant is 


hereby committed to the custody of the Attorney General or his 
authorized representative" for imprisonment for a period of 5 to 15 
years on counts l, 2, and 3, and one year on count 4, said sentences 
to rup concurrently, and also to run concurrently with sentence 
imposed in CR. No. 805-57. 

Petitioner was by order of the Attorney General placed in the 
District of Columbia Reformatory at Lorton, Va. 

The papers before this Court contain petitioner's allegation 
that on December 9, 1960, he was transferred to the District of 
Columbia Jail during the pendency of an appeal from a habeas corpus 
petition filed in the Federal Court in Virginia. | 

For the Court's information, undersigned counsel advises that 


he obtained from petitioner copies of the following papers: 


ES 


* 

The allegations to this effect in the petition in the District Court, 
while not as precise 8s those in the petition filed: in this Court on 
February 20, substantially present this issue, in view of liberal 
construction doctrine. Thus the petition below complains of the peti- 
tioner's confinement in the District of Columbia Jail, to which he 
was transferred on December 9, 1960, from the Lorton Reformatory, and 
alleges that this was an obvious attempt to curtail petitioner's legal 
activities in the Federal courts to free himself and that legal docu- 
ments had been taken from his locker at Lorton Reformatory which he 
must have if he is to be successful in the Federal Court at Richmond, 
Virginia. 


a. A petition for habeas corpus, dated September 17, 
1960, filed by petitioners Bolden and Raymond R. Duckett 
in the U.S, District Court for the Eastern District of 
Virginia, based on the claim that their detention was 


invalid because their conviction rested solely on an 


involuntary confession obtained from Duckett: by trickery. 


b. Order of dismissal by U.S. District Judge Albert 
Vv. Bryan, dated October 27, 1960, on the ground that the 
petition discloses that the Court is without jurisdiction 
to entertain the petition inasmuch as a remedy by a motion 
under 28 U.S.C. sec. 2255 would be adequate to test the 
legality of petitioner's detention, and the unsuccessful 
prosecution thereof does not confer jurisdiction on another 
court to entertain a petition for habeas corpus. 
¢. Notice of appeal dated November 7, 1960. 
ad. Order of the U.S. Court of Appeals for the Fourth 
Circuit, December 19, 1960, denying application for leave 
BY. Phen lidity Or tonteccion. ground of no substantial issue 
On January 11, 1961, petitioner filed his habeas corpus 
petition in the U.S. District Court for the District of Columbia 
to be released from the District of Columbia Jail. The petition 
‘was denied by order of the District Court dated February 16, 1961. 
This Courtsorder of April 6, 1961, which alioued petitioner 
to proceed on ‘appeal without prepayment of costs, further provided: 
"...that the appeal shall be limited to the single 
issue of whether petitioner's detention in the 
District of Columbia jail is illegal by reason of 
- an illegal transfer from the Eastern District of 
Virginia." | 
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SUMMARY OF ARGUMENT 
Appellant was transferred from Lorton Reformatory, Virginia, to 
the District of Columbia Jail on December 9, 1960. At that time there 
was pending before the U.S. Court of Appeals for the Fourth Circuit 
the prisoner's appeal from the denial of his petition for habeas corpus 
by the U.S. District Court for the Eastern District of Virginia. 
Such transfer of custody while the appeal a pending, without 


court order, was in violation of Rule 45 of the Supreme Court Rules 


and of corresponding rules of the Court of Appeals: for the Fourth 


Circuit and the District of Columbia Circuit. 

The detention by appellee, of eppellant in the District Jail, 
is unlawful and subject to termination by habeas corpus proceedings 
under 28 U.S.C. §2241, which applied in case of custody in violation 
of the Constitution or laws of the United States. 

On remand the court, in disposing of the case "as law and justice 
require," should not consider the merits of the petition for habeas 
corpus. Nor should it set the prisoner free. It should order that 
the prisoner be set free unless within a specified period the unlawful 
custody is terminated and the prisoner is remanded to the Lorton 
Reformatory. The jurisdiction of the Federal courts in Virginia will 
clearly obtain and prisoner may there pursue his remedy on habeas 


corpus and appeal thereon. 


SUMMARY OF ARGUMENT 

Appellant was transferred from Lorton Reformatory, Virginia, to 
the District of Columbia Jail on December 9, 1960. At that time there 
was pending before the U.S. Court of Appeals for the Fourth Circuit 
the prisoner's appeal from the denial of his petition for habeas corpus 
by the U.S. District Court for the Eastern District of Virginia. 

Such transfer of custody while the appeal was pending, without 
court order, waS in violation of Rule 45 of the Supreme Court Riise 
and of corresponding rules of the Court of Appeals for the Fourth 
Circuit and the District of Columbia Circuit. 

The detention by appellee, of eppellant in the District Jail, 
is unlawful and subject to termination by habeas corpus proceedings 
under 28 U.S.C. §2241, which applied in case of custody in violation 
of the Constitution or laws of the United States. 

On remand the court, in disposing of the case ‘as law and justice 
require," should not consider the merits of the petition for habeas 


corpus. Nor should it set the prisoner free. It should order that 


the prisoner be set free unless within a specified period the unlawful 


custody is terminated and the prisoner is remanded to the Lorton 
Reformatory. The jurisdiction of the Federal courts in Virginia will 
clearly obtain and prisoner may there pursue his remedy on habeas 


corpus and appeal thereon. 


ARGUMENT 

1. Congress has provided for issuance of writs of habeas corpus 
by the Supreme Court, justices thereof, district courts and circuit 
judges, where a prisoner "is in custody in violation of the Constitu- 
tion oe the laws of treaties of the United States." 22 U.S.C. sec. 2241. 

At a time when petitioner had been committed to the District of 
Columbia Reformatory at Lorton, Va., he filed a petition for habeas 
corpus with the District Court for Eastern District of Virginia. It 
was that court and not the District Court for the District of Columbia, 
which had jurisdiction to consider his petition for habeas corpus. 

See Buttler v. Clemmer, 8U.S. App. D.C.58, 171 F. 2d 132 (1948), 
following Ahrens v. Clark, 335 U.S. 188 (1948). 

Petitioner was transferred from the Lorton Reformatory to the 
District of Columbia ail during the pendency of his appeal from the 
denial of his petition for habeas corpus. This transfer was contrary 
to Rule 49 (formerly Rule 45) of the Rules of the U.S. Supreme Court, 
which provides: 

"Rule 49. Custody of Prisoners 

1. Pending review of a decision refusing a writ of 

habeas corpus, or refusing a rule to show cause why the 

writ should not be granted, the custody of the prisoner 

shall not be disturbed except by order of the court 

wherein the case is then pending or of a judge or justice 

: thereof, upon a showing that custodial considerations 

require his removal. In such cases, the order of the 

court or judge or justice will make appropriate provi- 

sions for substitution so that the case will not become 

moot." 

Both the ules of the U.S. Court of Appeals for the Fourth 


Circuit (Rule 25) and the Rules of the U.S. Court of Appeals for the 


District of Columbia Circuit (Rule 29 (a)), specifically provide: 


<5 = 


"Pending review of a decision refusing a writ of 
habeas corpus, the custody of the prisoner shall not be 


disturbed." 


Appellees do not’ have lawful custody of the prisoner, and it 
follows that the appellant's restraint by said appellee should be 
terminated by appropriate order after return is made on the writ of 
habeas corpus. 

Custody in violation of these Court Rules is custody in viola- 
tion of the Constitution or the laws of the United States within 
28 U.S.C. §2241 (C) (3). 

These rules have the force and effect of law. Hill v. Hawes, 
76 U.S. App. D.C. 308, 132 F. 2d 569, 571 (1942).reversed on other 
grounds, 320 U.S. 520 (1944); Bradley v. Pace 87 U.S. App. D.C. 11, 
183 F. 2d 806,807 (1960). For purposes of another section of the 
habeas corpus Statute, it has been held that the term"law" includes 
obligations inferable from the Constitution or from the general scope 
of an official's duty under the laws of the United States, In re Neagle, 
135 U.S. 1, 59 (1890). 

The pertinent court rules were issued in pursuance of the 


inherent authority of the courts under the Constitution, and also 


under the authority of the laws of Congress, see 28 U.S.C. §371.* 


*The Rule now contained in Rule 49 was originally issued under Rev. 
Stat. $765, which provided that “appeals allowed...shall be taken on 
such terms, and under such regulatioxzsand orders,...for the custody 
and appearance of the person alleged to be in prison or confined or 
restrained of his liberty,...as may be prescribed the Supreme Court..." 
This authorization was carried forward in §6(d) of the Act of 

February 13, 1925, 43 Stat. 936, 940. See Justice Douglas’ opinion, 

In re Johnson, 72 S. Ct. 1028, 96L. ed. 1377, 1379 (1952). 


2. Counsel for appellant anticipates that ap 


pelise may argue” 
that the writ of habeas corpus does not lie unless the court is ready 
to determine that the appellant is entitled to be set entirely free. 

There are general judicial expressions that the purpose of the 
writ of habeas corpus is to obtain, in the event of unlawful detention, 
"the discharge of the prisoner or his admission to bail." See McNally 
v. Hill, supra, at p. 136. 3 

The Supreme Court has said that habeas corpus "must be denied 
if it be apparent that the only result, if the writ were issued, would 
be the remanding of the prisoner to custody," see In re Boardman, 169 
U.S. 39, 43 (1891). | 

Such expressions, however, are not authority for the proposition 
that an unlawful restraint by one jailer can prevent the writ on the 
ground that prisoner is subject to lawful custody by another jailer. 

The writ of habeas corpus is one that inquires into the lawful- 
ness of the detention of the prisoner by his jailer. See Ex parte 


Mitsuye Endo, 323 U.S. 283, 306 (1944): 


"as Judge Cooley stated in Matter of Jackson, 15 Mich. 
417, 439, 440: 'The important fact to be observed in 
regard to the mode of procedure upon this writ is, that 
it is directed to, and served upon, not the person con- 
fined, but his jailer. It does not reach the former 
except through the latter. The officer or person who 
serves it does not unbar the prison doors, and set the 
prisoner free, but the court relieves him by compelling 
the oppressor to release his constraint. The whole 
force of the writ is spent upon the respondent. '" 


Certainly, for example, respondent could not urge in response 
to a writ of habeas corpus that petitioner would properly be confined 
anyway in a Maryland state prison under Maryland state judgment. 

Similarly, habeas corpus lies to test the legality of detention 
in a particular place, and a prisoner unlawfully detained in, say, a 
penitentiary cannot be gainsaid on the ground that he could be lawfully 


detained in a jail. 
pa pi 


3. Counsel does not suggest that petitioner now should be 
set free. As of the moment, there is no basis in the record for 
setting him entirely free on habeas corpus. That question was for 
determined in the habeas corpus suit filed in the Eastern District for 
Virgiriz. 

The scope of the habeas corpus proceeding before the District 
Court for the District of Columbia is to be shaped by the illegality 
of a detention based on apn unlawful transfer of custody. 

In habeas corpus cases the court has a broad grant of authority 
to "dispose of the matter as law and justice require." 28 U.S.C.- 
sec. 2243. The court should issue an order providing for release of 
the prisoner unless he is removed, within a specified period, to the 
Reformatory at Lorton, Va., and delivered to the custody of the officer 
in charge thereof. 

This procedure is necessary to protect the integrity of the' 
court rules established to safeguard the habeas corpus remedy. It 
provides a remedy to correct a violation by the officials concerned 
with custody of prisoners, a violation not to be winked at or shrugged” “:’ 
off. If the courts stand ready to issue habeas corpus in the event of © 
such violations, procedures will be established to prevent their’ 
recurrence. 

There are no practical reasons of custodial administration to 
preclude this result. The Rules of the Supreme Court and the Courts 
of Appeals provide that custody shall not be disturbed pending appeal’ 
except on court order “upon a showing that custodial considerations 
require his removal." 

“ Assuming that the custodial officials believed that custodial’ 
considerations required the removal of petitioner, their obligation 
under the law was to make a showing to that effect to the court, which 
alone bad the authority to order.2 transfer. 

“Nothing can destroy a Govergment. more quickly than its failure 
to observe its own laws", Mapp v. Ohio,: U.S. Sup. Ct., No: 236, June’ 19, 


1961. 


4. Appellant's counsel has considered the possibility of a 
contention against the position set forth above, a contention that 
there is no need for such a doctrine to safeguard the habeas corpus 
remedy, Since there are cases indicating that an unlawful transfer will 
not render the habeas corpus petition moot. Ex parte Endo, supra; 

Ex parte Cantanzaro, 138 F. 2d 100 (3d Cir. 1943), stating that a 
custodian cannot defend on the ground his inability to produce the 
petitioner in response to the writ where he transferred custody after 
the court acquired jurisdiction in violation of the Rule, a defense 
“which might serve as a confession, but hardly an avoidance." (see 138 
F. 2d at p. 101.) 

Even assuming the appeal before the Fourth Circuit did not 
become moot upon the unlawful transfer of pebitidner’s custody, it still 
remains that appellee's custody of appellant in the District of Columbia 
is not lawful, and this unlawful custody should not be tolerated. 

Moreover, the Supreme Court has in at least one case held a 
habeas corpus petition moot where the petitioner had been transferred 
from one custodian within the Second Circuit to another within the 
Third Circuit though he was still in the penitentiary. United States 
ex rel. Innes v. Crystal, 319 U.S. 755 (1943) ) 

Apart from the point that this is not a matter of record it is 
immaterial that on December 19, 1960, the Court of Appeals for the 
Fourth Circuit issued an order in the appeal, probably unaware of the 
fact that petitioner had been transferred to the District of Columbia 
on December 9. Under the Innes case, the Supreme Court would have 


denied review of this order on the ground that the case was moot. This 


was not a permissible result unless the Attorney General first sought 


permission of the Court, and perhaps agreed to arrangements which 
would avoid any possibility of mootness. 
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5. In all candor attorney for appellant must admit that he 
has found no precedents supporting the position herein taken. Indeed, 
he has found two decisions which seem to look the other way; both of 
these, however, are poorly reasoned. 

The first of these opinions was an aftermath of the Innes 
case above. In U.S. ex rel. Innes v. Stimson, 52 F Supp. 425 (M.D. Pa. 
1943), affirmed, without discussion of this point, 141 F. 2d 664 
(3d Cir. 1944) the District Judge refused to issue habeas corpus 
although Rule 45 (now Rule 49) had been violated since the appeal was 
pending before the Court of Appeals for the Second Circuit when the 
prisoner was transferred to the U.S. Penitentiary at Lewisburg, Pa. 
The district judge noted that the Supreme Court had not required the 
return of the prisoner and said "this was a matter for the appellate 
court in connection with its jurisdiction of the appeal." 

This reasoning was erroneous. No inference may soundly be 
drawn from the non-action of the Supreme Court.in view of its conclusion 
that the cause had become moot, leaving it without jurisdiction in the 
case at bar. The District Judge, therefore, should have exercised his 
jurisdiction to reinstate the jurisdiction of the court which had 
ubDlawfully been terminated. 

In Reed v. United States, 181 F. 2d 141 (C.A. 9th 1950), the 
court rejected the claim of a petitioner who was removed to California 
while his appeal from denial of habeas corpus was pending before the 
Second Circuit. The court said: 

"He claims to have been illegally removed from that juris- 

diction but there is no support for such claim. There is 

no demand here from the federal court in New York for the 

return of appellant to its jurisdiction. The appeal in 

that court has been dismissed." 

It does not appear whether the court had its attention directed 
to the provision of Supreme Court Rule 49 (then 45) which clearly pro- 


hibits the very removal the court so blithely countenanced. In the 


absence of any consideration of the impact of the Supreme Court Rule, 
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the Reed decision is not entitled to any weight. 

A court confronted with a prisoner unlawfully transferred from 
another district may yield to the "practical" temptation to consider 
the questions raised by the petitioner on the merits. 

The sounder view is that which ensures the consideration of the 
questions by the court which properly had jurisdiction. See United 
States v. Neelly, 115 F. Supp. 615, 622 (N.D. Ill. 1953), affirmed, 
216 F. 2d 33 (C.Aa. 7th 1954). 


6. The proper course at the present time, it is Submitted, is 


reversal with instructions to the District Court to issue the habeas 
corpus unless petitioner is promptly transferred back to the Lorton 
Reformatory, but without consideration of the merits of the habeas 
corpus petition. Petitioner can then pursue the habeas corpus remedy 
he initiated or, on further reflection, he may decide to proceed by 
way of 28 U.S.C. sec. 2255. But whatever appellant's rights on 
habeas corpus, they at least will not be muddied by possibility of 


mootness arising out of an unlawful transfer. 


CONCLUSION 


The denial of the petition for habeas corpus should be reversed 


and the cause remanded for further proceedings. 


Respectfully submitted, 


Harold Leventhal ; 
1632 K Street, N.W. 
Washington 6, D.C. 


Attorney for Appellant 
Appointed by the Court 


Legal Assistant: 


Harold F. Dees 

Legal Aid Society 

Howard University 
School of Law 


20, 1961 


JOINT APPENDIX 


In view of the nature of the issue, it is submitted that there 


is no need for preparation of an appendix. 


Harold Leventhal 
1632 K Street, N.W. 
Washington 6, D.C. 


Attorney for Appellant 
Appointed by the Court 


June 20, 1961 
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STATEMENT OF QUESTION PRESENTED 


As ordered by this Court, this appeal is limited to the single 


question: 
Whether appellant's detention in the District of Columbia Jail 
is illegal by reason of an illegal transfer from the Eastern 


District of Virginia? 
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JOSEPH A. BOLDEN, JR., 
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DONALD C. CLEMMER etal., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Appellees accept the appellant's statement of the case. 


SUMMARY OF THE ARGUMENT 
Because a decision by this Court on the question of appellant's 
alleged illegal transfer from the Lorton Reformatory to the District Jail 
cannot in any way affect his rights, this appeal should be dismissed as 


moot. 


In any event, appellant's custody has not been disturbed in 
violation of the Rules of the United States Court of Appeals for the 
Fourth Circuit because he has always been in the custody of the 
Director of the Department of Corrections for the District of Columbia, 
whether incarcerated at the Lorton Reformatory or the District of 
Columbia Jail. 

Even if appellant's custody was disturbed pending the appeal, his 
transfer to the District Jail did not oust the Virginia courts of 
jurisdiction to decide, on the merits, the questions raised in the 
petition for writ of habeas corpus. 


The order of the lower courts should therefore be affirmed. 


ARGUMENT 


I 
This appeal should be dismissed as moot. 
Appellant contends that his transfer from the Lorton Reformatory 
(in Lorton, Virginia) to the District of Columbia Jail was unlawful 
because, at the time of such transfer, there was pending in the United 
States Court of Appeals for the Fourth Circuit, an appeal from an order 
of the District Court for the Eastern District of Virginia dismissing his 


petition for a writ of habeas corpus. 


It appears from the appellant's statement of the case that, 
following his conviction on April 18, 1958, of the offense of "Robbery, 
Carrying a Dangerous Weapon, " he was ordered to be confined at the 


Lorton Reformatory. 


On or about September 17, 1960, appellant filed in the District 


Court for the Eastern District of Virginia a petition for writ of habeas 
corpus, complaining that his conviction was based solely on an involuntary 
confession. By order of the District Court for the Eastern District of 
Virginia, entered October 27, 1960, the petition was dismissed. On or 
about November 7, 1960, appellant applied to the Court of Appeals for the 
Fourth Circuit for leave to prosecute in forma pauperis an appeal from 
the order dismissing his petition for writ of habeas corpus. On the 
ground that no substantial issue was involved, the Fourth Circuit, on 


December 19, 1960, denied his application for leave to appeal in forma 
pauperis. 1 Appellant thereafter petitioned the Supreme Court of the 


1 This appeal to the Fourth Circuit was apparently denied by 
order of the Chief Judge, who characterized it as "frivolous." 


United States for a writ of certiorari and on February 27, 1961, the 
petition was denied. 2 
During the pendency in the Court of Appeals for the Fourth 
Circuit of the application for leave to appeal in forma pauperis, 
appellant was, on December 9, 1960, transferred from the Lorton 


Reformatory to the District of Columbia Jail. Upon the denial, on 


December 19, 1960, of the application for leave to appeal in forma 


pauperis, but prior to the denial by the Supreme Court of the petition 
for a writ of certiorari, appellant filed, on January ll, 1961, in the 
District Court for the District of Columbia, a petition for a writ of 
habeas corpus, claiming, inter alia, an alleged illegal-travisfer from the 
Lorton Reformatory to the District Jail. This petition was, on February 16, 
1961, denied by the District Court and, leave having been granted, appellant 
proceeded with this appeal. 

Even assuming, arguendo, that appellant's transfer was illegal, 
there remains nothing for this Court to decide because the question 


raised is moot. The then pending "review of a decision refusing a writ 


2 Appellant's petition to the U.S. Supreme Court was captioned, 
Bolden etal. v. Pegelow etal., No. 672, Misc. Certiorari was denied 
without explanation, by order of the Court. See 365 U.S. 829. 


of habeas corpus, "' which allegedly made appellant's transfer illegal, 
has been fully and finally adjudicated. As the Supreme Court, in 
St. Pierre v. United States, 319 U.S. 41, 87 L. Ed. 1199, 63S. Ct. 
910 (1943), said: 
'™® * * a federal court is without power to 

decide moot questions or to give advisory 

opinions which cannot affect the rights of 

the litigants in the case before it." 

aa 


Appellant's transfer from the Lorton Reformatory 
to the District of Columbia Jail was not unlawful. 


1 
Appellant's transfer, if unlawful, was so because it was in vio- 
lation of the Rule of the United States Court of Appeals for the Fourth 
Circuit, which forbids disturbance of the custody of a priscnee during 
the pendency of an appeal from a decision refusing a writ of habeas 


corpus. 3 The Rule apparently does not forbid the transfer of a prisoner 


under these circumstances where custody is not disturbed, even though the 


prisoner is transported across a state boundary line. 


3 Rule 25 (1), of the Rules of the Fourth Circuit provides: "Pending 
review of a decision refusing a writ of habeas corpus, the custody of the 
prisoner shall not be disturbed. '"" Rule 29(a) of the Rules of this Court is 
identical. 


While the appellant was incarcerated at the Lorton Reformatory, 
at Lorton, Virginia, he was in the custody of Mr. Donald Clemmer, 
Director of the District of Columbia Department of Corrections, who 
maintains his residence at the Reformatory. After appellant was 
transferred to the District of Columbia Jail, he remained in the custody 
of Mr. Donald Clemmer, as required by District of Columbia law. 

When the reorganization of the Government of the District of 
Columbia took place in 1952, Reorganization Order No. 34 (D.C. Code, 
Title I, Supp. VII, 1960, page 50) provided for the establishment of a 
"Department of Corrections," under the supervision of a Director. 
Among other responsibilities, the Director was invested with the 
"* * * custody, care, discipline, and instruction for all persons committed 
to the Workhouse, Lorton Reformatory, Women's Reformatory, and 


the District of Columbia Jail * * *" [Emphasis supplied ] [See Reorganization 


Order No. 34, supra, Part IL] 


This Court recognized, in Sanders v. Allen, 69 App. D.C. 307, 


100 F. 2d 717 (1938), 4 that the Director of the Department of Corrections 
has custody, not only of prisoners located in District of Columbia 

penal institutions located in the District, but also those located in 
nearby Virginia. See also: Burns v. Welch, 81 U.S. App. D.C. 

384, 159 F. 2d 29 (1947). 

Thus, since his custody was not disturbed, appellant's transfer 
from the Lorton Reformatory to the District of Columbia Jail was, 
obviously, neither unlawful nor contrary to the Rules of the United 
States Court of Appeals for the Fourth Circuit. | 

2 
In his petition, filed in the District Court in this jurisdiction on 
January ll, 1961, for leave to appeal in forma pauperis, appellant 
suggests that the District of Columbia authorities transferred him from 


4 While the effect of this Court's decision in Sanders v. Allen, 
supra, was limited by the Supreme Court's decision in Ahrens v. Clark, 
335 U.S. 188, 92 L. Ed. 1898, 68 S. Ct. 1443 (1948), and this Court's 
subsequent decision in McAffee v. Clemmer, 84 U.S. App. D.C. 57, 171 
F. 2d 131 (1948), cert. den. 337 U.S. 923, 93 L. Ed. 1739, 69 S. Ct. 
1485 (1949), the Supreme Court did not reach the question of custody -- 
the proposition for which the Sanders case is herein cited, Ahrens v. 
Clark, supra at p. 193. Cf. Sanders v. Bennett, 80 U.S. App. D.C. 32, 
148 F. 2d 19 (1945). 


the Lorton Reformatory to the District of Columbia Jail so as to 

defeat his right to relief from the Federal Court in Virginia on an 
earlier habeas corpus petition filed there. Aside from the fact that the 
Virginia habeas corpus action is now moot, his conclusion is untenable. 


It has been settled by the United States Supreme Court that the 


transfer of a prisoner from one jurisdiction to another while an appeal 


is pending in the original jurisdiction from a denial of a writ of habeas 
corpus does not defeat the original court's jurisdiction to grant or 
refuse the writ on the merits. Ex Parte Endo, 323 U.S. 283, 89 L. Ed. 
243, 65S. Ct. 208 (1944). 

In the Endo case, the appellant was an American citizen of 
Japanese ancestry who, in 1942, was evacuated from southern California 
pursuant to military orders formulated to isolate certain individuals who might, 
because of their national ancestry, possess proclivities to sabotage the 
American war effort against the Japanese nation. While detained ata 
Relocation Center in northern California, she filed, in the District Court 
for the Northern District of California, a petition for a writ of habeas 
corpus. The petition was denied and she thereafter perfected an appeal 
to the United States Court of Appeals for the Ninth Circuit. Prior toa 
decision on the appeal, she was transferred to a Relocation Center in 
Utah. Interalia, the Circuit Court of Appeals certified to the United 


States Supreme Court, the question "* * * whether the District Court 


has jurisdiction to grant the writ of habeas corpus because of the fact that 
while the case was pending in the Circuit Court of Appeals appellant was 
moved from the Tule Lake Relocation Center in the Northern District 
of California where she was originally detained to the Central Utah 
Relocation Center in a different district and circuit." Id. at p. 304. 

In holding that the habeas corpus action on appeal was not 
rendered moot by the appellant's transfer, the Court at pp. 306-307, 
said: 


"* * * The statute upon which the jurisdiction of the 
District Court in habeas corpus proceedings rests 
(Rev. Stat. § 752, 28 U.S.C. § 452) gives it power to 
‘grant writs of habeas corpus for the purpose of an 
inquiry into the cause of restraint of liberty.’ That 
objective may be in no way impaired or defeated 
by the removal of the prisoner from the territorial 
jurisdiction of the District Court. That end may be 
served and the decree of the court made effective if a 
respondent who has custody of the prisoner is within 
reach of the court's process even though the prisoner 
has been removed from the district since the suit was 
begun. 27" 


"27 Cf. Rule 45 (1) of this Court which provides: 
‘Pending review of a decision refusing a writ of habeas 
corpus, the custody of the prisoner shall not be disturbed’. m5 


> Former Rule 45 of the Rules of the United States Supreme 
Court is now Rule 49, which has been only slightly modified. 


See also: Reed v. United States, 181 F. 2d 141 (9th Cir., 1950), cert. 
den. 340 U.S. 879, 95 L. Ed. 639, 71 S. Ct. 116 (1950). Cf. United 
States ex rel Innes v. Stimson, 52 F. Supp. 425 (M.D. Pa., 1943), 
aff'd. 141 F. 2d 664 (8rd Cir., 1944); Ex Parte Catanzaro, 138 F. 2d 
100 (8rd Cir., 1943), cert. den. 321 U.S. 793, 88 L. Ed. 1083, 64S. Ct. 
789 (1944); United States v. Neelly, 115 F. Supp. 615 (N.D., 1953), 
aff'd. sub nom. United States v. Sahli, 216 F. 2d 33 (7th Cir., 1954), 
cert. den. 348 U.S. 964, 99 L. Ed. 752, 75S. Ct. 525 (1955); Ex Parte 
Flick, 76 F. Supp. 979 (D.C., 1948) (dictum in opinion by Holtzoff, J. ), 
aff'd 85 U.S. App. D.C. 70, 174 F. 2d 983 (1949), cert. den. 338 U.S. 
879, 94L. Ed. 539, 70S. Ct. 158 (1949). 

It is to be noted that the Supreme Court's holding in the Endo 
case was based upon a factual situation in which the custodian of the prisoner 
is within reach of the court's process, even though tle prisoner has been 
removed from the court's jurisdiction. In the instant case, the Director 


of the Department of Corrections, the officer charged with the custody of 


the appellant, resides on the federal reservation at Lorton, Virginia. 6 


6 The residency of the Director of the Department of Corrections is 
a matter of public record. See Congressional Directory, 87th Congress, 
Ist Session, April, 1961, p. 635. 


The Director, therefore, is within reach of process from the: United States 
District Court for the Eastern District of Virginia. 
CONCLUSION 
From the foregoing, it is clear that appellant's transfer from the 
Lorton Reformatory to the District of Columbia Jail was not unlawful, 
but even if it were, the appeal has become moot. Therefore, the judgment 
of the court below should be affirmed. 
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SUPPLEMENTAL BRIEF IN BEHALF OF APPELLANT 
Introductory | 

To complete the account ef the pending habeas corpus proceeding 
it should be noted that on December 30, 1960, appellant, then in the 
D. C. Jail, and Raymond Duckett, in Lorton Reformatory, filed a peti- 
tion in the United States Supreme Court for leave to proceed in forma 
pauperis and to file a petition for certiorari from the adverse judg- 
ment of the U. 8. Circuit Court of Appeals for the Fourth Circuit 
(December 19th, 1960) denying leave to appeal in forma pauperis 
from the judgment dismissing his habeas corpus petition. The cause 
was docketed as No. 672 Misc. Oct. Term 1960. The Government’s op- 
position, filed February 1961, was on the ground that any error at 
the trial, if raised collaterally, must be raised under 28 U.8.C. 
2255, # 


*The Goverment also stated in a footnete that joist 
petitions vere » and constituted a defect which alone justi- 
fied the ef the habeas corpus petition. 


-2« 
The Supreme Court on February 27, 1961, denied certiorari. 


_Argunent_ 

Appellant submits te the Court that since his detention is un- 
lawful, for the reasons set forth in the Brief previously filed for 
Appellant, he should “immediately be released or discharged." See 
16 D. C. Code sec. 806: 

Bh ote a Inquiry into cause of detention -— Bail-- 


e 


Qn the return of the writ of habeas corpses and the produc- 
tion of the person detained the court or justice shall in- 
mediately inquire inte the legality and propriety of such 
confinement or detention, and if it shall appear that such 
person is detained without legal warrant or authority, he 
shall immediately be released or discharged; or if the 
court or justice shall deem his detention to be lawful and 
proper, he shall be remanded to the same custody, or, in z 
proper case, admitted to bail, if he be confined on a 
charge of a bailable criminal offense; and if he be bailed, 
the court or justice shall reguire a sufficient bond or 
recognizance to ansyur in the proper court, and transnit 
the same to said court. (Mar. 3, 1901, 31 Stat. 1373, ch. 
854, $ 1148.)" 


It is intended that this supplemental brief should modify the 
vrief heretofore submitted,where inconsistent, to avoid any impli- 
cation that appellant consents to or cencedes validity of an order 
permitting appellee to return appellant to Lorton Reformatory as a 


means of obviating appellant's immediate release on habeas corpus. 


Respectfully submitted, 
fal. Barola Levent2at 


Washington 6, D. C. 


Appointed by the Court 
July (§ 1961 


